This fatalism has been widely appropriated by politicians and policy makers as the go-to rebuttal to practically any social problem that could be fixed or ameliorated by the hand of government. This do-nothing attitude is most often expressed in the gun debate; any type of gun control regulation will not stop all killings, so why increase regulation at all? It is the marching beat of the big government that destroys our freedoms. Workers, and worker safety, have not escaped the broad brush of this public policy nihilism. But it is an inherently unsound and immoral argument, especially when it comes to worker health and safety.
Two prominent conservative think tanks, the Cato Institute ("Cato") and the Mercatus Center at George Mason University ("Mercatus"), are archetypical of those who espouse and promote this "anti-government organizing" philosophy and, in turn lobby politicians to codify its principles.
Cato publishes a quarterly journal, Regulation, which boasts that it examines nearly every market, "and nearly every government regulation."
10 Its contributors and editorial board include the most prominent conservative thinkers and academicians in America, including the late Supreme Court Justice Antonin Scalia. 11 In 1995, Regulation published an article with the make-no-mistake-about-it title "Abolishing OSHA". 12 The authors, Thomas J. Kniesner and John D. Leeth, argue that "OSHA can never be expected to be effective in promoting worker safety; that an expanded OSHA will cost jobs as well as taxpayer dollars; and that other means currently keep workplace deaths and injuries low and can reduce them even more." 13 This conclusion neatly fits into Cato's anti-government and anti-regulatory construct, but it is a badly flawed.
One of the most inconvenient truths standing in the way of this argument is the indisputable fact that since OSHA's inception in 1970, workplace deaths have decreased more than 66% as of 2013.
14 During this same period, occupational injuries and illnesses declined by 67%. 15 All of this occurred at a time when the United States workforce nearly doubled in size. 16 Fatalities went from 38 workers per day in 1970 to 12 per day in 2013. 17 As of 2014, injuries and illness are down to 3.3 per 100 workers from 11 per 100 in 1970. 18 How does Leeth address these facts? He argues that the decline in workplace injuries has more to do with temporal coincidence than anything attributable to OSHA. 19 Faced with more than 40 years of data, Leeth asserts in a 2013 Mercatus article that OSHA is "not the major cause" of the decline. However, he did begrudgingly admit that OSHA has had a "modest" role in improving worker safety. 20 Id.
This would be a major concession, albeit belated, from the author of Abolishing OSHA, except that the "modest" role might have been even greater if OSHA had been given more resources to protect workers, and not less. In a revealing moment of tone deafness, typical of those that spin facts to fit their belief systems without considering an alternative reality, Leeth writes that OSHA's inspection efforts have only reduced injuries by 4%. 21 Stop and take a moment to think about that statement made in support of the ineffectiveness of OSHA. Then, consider the fact that OSHA is armed with very few inspectors; there are only about "2,200 inspectors responsible for the health and safety of 130 million workers, employed at more than 8 million worksites around the nation-which translates to around one compliance officer for every 59,000 workers." 22 Given this miniscule enforcement resource, it is a wonder that inspections have reduced injuries by even as little as 4%. 23 Rather than argue for more inspections, the do-nothing "anti-governmenters" want fewer inspections, even as the data indisputably shows that employers who have been inspected have fewer safety problems later on. A study of more than 500,000 OSHA inspections found that total violations decreased by 28-48% from the initial OSHA inspection to the second. 24 Even for Cato and Mercatus acolytes, it is tough to continue to insist that OSHA "can never be expected to be effective in promoting worker safety" when faced with hard facts that assert otherwise. 25 Thus, the updated view offered by Cato, Mercatus and others, is that "OSHA can best complement the other pillars of the U.S. policy system by providing information to workers about possible hazards, particularly health-related hazards, and by gearing inspections toward worksites where dangers are hard to monitor and firms employing less mobile and less knowledgeable workers." 26 This hard won acknowledgement is long overdue, but is tempered by the persistent denigration of OSHA's funding and rule making authority. Instead, it is argued that OSHA is merely a complement to the other pillars of worker safety policy. 27 It is important to note, at this point no worker safety advocates have 21 ever argued that OSHA is the only pillar in worker safety policy. Rather, they assert that OSHA is part of a comprehensive occupational health and safety regime. 28 Nonetheless, let us examine a policy system that the other pillars of the market-oriented proponents claim will protect American workers.
A 2008 Cato policy report argues that "[f]ree markets have done much better than government at providing [worker] safety, fairness, economic security, and environmental sustainability." 29 Simply stated, there is nothing that this single source solution could not fix if the government would just get out of its way. But in regard to workplace safety, Henderson writes, "[i]n short, there is and has been a 'market for safety.'" 30 Leeth similarly argues that the labor market is one of the four pillars in the U.S. worker safety policy system.
31 "The positive relationship between wages and risk means firms with better safety records are rewarded in the market by being able to pay less to attract equally qualified workers than firms with worse safety records." 32 Let us see if this statement holds true.
The argument is that workers demand job safety "by the wage premium we insist on to take a given risk." As this so-called risk-wage premium rose, employers found it cheaper to avoid the risk premium by increasing safety in the workplace. 33 One of the many fallacies of this argument is the assumption that workers are aware of the risks in their workplace, and armed with this information, can make an informed, rational decision about whether to work there and at what price. This is an enormous assumption that, in the real world, simply does not exist. We know that employers and employees underreport in substantial numbers. 34 Accordingly, true and accurate information is simply unavailable. 35 Moreover, in almost all instances, workers simply do not possess the information to demand a wage premium based on an assessed risk, accurate 28 or otherwise. 36 Even if an employer's real safety record is known to a worker when completing a job application while sitting in the human resource office, workers are not insurance companies-they are unable to underwrite their expected wage rate based on the safety risk of their prospective employer. They simply are not armed with the ability to handicap their job risk, nor do they possess the bargaining power to use the information as leverage against a prospective employer. 37 As will be discussed, this inequality of bargaining power is even greater in the context of non-union workers.
Regardless, by the very nature of a particular job or industry some risks are patently obvious. Working in an underground coal mine, one thousand feet inside a mountain, poses an obvious risk for which a worker could demand a higher wage. But even then, the most important information is often unknown. For example, miners working at the Upper Big Branch mine were unaware that their employer was violating mine safety laws, including those designed to prevent mine explosions, when the mine exploded from coal dust combustion. 38 Had they known the real risks involved with their jobs, there is certainly no wage premium large enough that a reasonable worker would have accepted.
That is, of course, unless there are no other jobs tucked into the hollers of West Virginia or eastern Kentucky, which raises yet another fallacy in the market-oriented argument. In a scenario where supply outstrips demand, particularly in time periods or industry sectors with high unemployment, basic economics dictate that workers can demand nothing in the way of a wage-risk premium. 39 They take the jobs that are there offered at the wage offered. Thus, notwithstanding the inherent dangers in the dangerous underground mining, for these workers there is mining or the military.
Moreover, the ability of workers to demand higher wages has historically depended in large part on their power to bargain. In 2012, the Wall Street Journal acknowledged the existence of a union-wage premium of around 23% between workers in right-to-work states versus non-right-to-work states. 40 In union settings, workers can demand a higher wage through their ability to bargain collectively. 41 Not so much for non-union workers, including those working in the largely union-free underground coal mining industry. 42 Furthermore, the benefits of unionization and collective bargaining also extend to safety. Union work sites are safer than non-union work sites. 43 However, this is not attributable to the union-wage premium, but rather to the negotiated mechanisms and legal protections in place at a union work site. For example, unions often negotiate safety rules and have robust safety committees. 44 Moreover, workers at a union plant are less fearful to complain about unsafe working conditions than at a non-union plant. 45 Nowhere is this more evident than in the coal industry where miners fear for their jobs if they raise health or safety concerns. The Upper Big Branch was a non-union mine. Finally, the laissez faire risk-wage premium that is supposed to invisibly protect workers is of little protection to the millions of low wage workers, many of whom are women of color and undocumented. 48 The risk-wage premium for these workers is virtually non-existent, particularly for undocumented workers in dangerous industries like construction and landscaping. 49 The threat of deportation and other penalties for immigration 40 violations naturally reins in a worker's demand for a higher wage in exchange for a safety risk. Additionally, the risk-wage premium offers no protection for the millions of temporary workers who have many "new" jobs each year in different industries and are given little or no safety training at their temporary job. 50 These workers, typically without a union, can be "returned" to the employment agency for a less difficult worker.
In the end, today there is no risk that wage premium can adequately protect, if at all, American workers. Instead, in the United States, the workforce is more part-time than ever before; 51 and the new temporary worker is waiting to take their place. Unionization is at 11% of the workforce, a historical low water mark.
52 Against this backdrop of a fractured and vulnerable workforce, the politics and philosophy of lassiez faire fatalism promoted by the ascended plutocracy, championed and funded by the Koch brothers, 53 has continued to put American workers at great risk, but with no risk-wage premium.
The other two pillars protecting workers, according to Leeth, are the legal and workers compensation systems. 54 But, for the free marketers, these systems work as intended, a true statement, but not necessarily for the good of worker safety.
The legal system, which the free marketers argue incentivizes employers to provide safe working conditions for fear of financial liability, actually does nothing of the sort. The workers' compensation system was precisely designed to insulate employers from liability imposed in a court by a jury for the death and injuries to its workers. 55 Injured workers, and surviving family members, have no legal recourse against their employers outside of workers' compensation benefits. 56 As such, legal claims can only be brought against 50 Id. third-parties, for example the manufacture of a machine that injured an employee. 57 But, these claims are exceedingly difficult and expensive to prove, and are often subject to liability caps that were enacted by politicians hostile to worker safety, and beholden to the likes of the Kochs and their allies.
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The final pillar, workers' compensation, is a varied system of state laws that depends on the same hostile politicians for their continued existence and benefit levels. Too many workers live and work in states with workers' compensation systems that make it difficult for them to obtain adequate benefits. In a bit of a spoiler alert, the dominance of corporate money in politics has resulted in the significant reduction of workers' compensation benefits and the creation of more legal hurdles for workers to clear before they receive these parsimonious benefits. 59 These same politicians tout their failedfor workers-workers' compensation systems as a reason for businesses to relocate to their employer friendly states. 60 For example, the Indiana Economic Development Corporation, the State's economic development agency, proudly brags on its website the usual list of pro-business incentives for businesses considering whether to move to Indiana. 61 These include its low corporate tax rate, right-to-work law, and that Indiana has the nation's second lowest workers' compensation rates. 62 These rates, and lower workers' compensation costs, are attributable in large part to Indiana's low average weekly wages, 35th in the Nation. 63 Yet, despite the low wages, and low workers' compensation rates, Indiana had the tenth highest worker fatality rate in 2013, only surpassed by states with much larger workforces. 64 In the end, this race to the bottom exposes more and more workers to the vagaries of a deeply flawed 57 Third-Party Liability, JUSTIA, https://www.justia.com/injury/negligence-theory/third-party-liability/. 58 workers' compensation system in need of a national overhaul, an unlikely outcome in this era of corporate money poisoning our political processes. As such, rather than creating an economic incentive for employers to provide a safe workplace, the workers' compensation system, with its legions of insurance adjusters and their chosen doctors, serve instead to protect and insulate employers from any legal liability and meaningful financial exposure.
Grim as this all sounds, are there any solutions? Can we do better? Yes, and yes. And, it is important to keep in mind that there are no bad ideas to any of the health and safety problems facing workers in America. If we stop putting forth ideas, no matter how dispiriting it is to be constantly pushing the boulder up the hill, especially against such a well-funded and resourced opposition, then the workers will have lost. That means us, our families and our friends will suffer. This excerpt will analyze the need for enhanced civil penalties and criminal prosecutions as a means to keep American workers safer.
Enhanced Civil Penalties and Criminal Prosecutions:
There is no single silver bullet for making workers safer. But, criminal prosecutions and enhanced penalties may be the closest thing to one. to deter unsafe working conditions." 70 In March 2010, Dr. David Michaels, the Assistant Secretary of Labor for Occupational Safety and Health, testified before Congress on the need for enhanced civil penalties. 71 He noted that when a tank full of sulphiric acid exploded at a refinery in 2001, literally dissolving a worker there, the employer was only fined $175,000 by OSHA. 72 But, in the same incident, the Environmental Protection Agency fined the employer $10 million for violating the Clean Water Act, when thousands of fish and crabs were discovered dead from the explosion run-off. 73 It is abundantly clear, that by applying a free market analysis to the issue of penalties, there is simply no financial incentive for employers to provide a safe workplace.
There is no genuine dispute that the civil penalty regime in the OSHAct is woefully inadequate as a meaningful deterrent to prevent safety violations. For a "willful violation," Section 17 (a) of OSHAct provides that the maximum civil penalty is $70,000, and not less than $5,000. 74 Keep in mind that willful is the most demanding civil standard, and requires a violation that the employer knowingly commits, or commits with plain indifference to the law. 75 The employer either knows that what he or she is doing constitutes a violation, or is aware that a hazardous condition existed, and still made no reasonable effort to eliminate it. 76 According to the United States Attorneys' Manual, willful is the failure to comply with a safety standard under the OSHAct if done knowingly and purposely by an employer who, having a free will or choice, either intentionally disregards the standard, or is plainly indifferent to its requirement. 77 An omission or failure to act is willfully done if done voluntarily and intentionally.
78 Some courts have even permitted an employer to argue ignorance of the law in considering an employer's intent.
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For a "serious violation," a lesser penalty than willful, an employer can be fined up to $7,000, which is for a violation where there is substantial 70 Id. at 4. 71 probability that death or serious physical harm could result, and that the employer knew, or should have known, of the hazard.
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Section 17(e) provides that for a willful violation resulting in the death of an employee, an employer "shall, upon conviction" be punished by no more than $10,000, or not more than six months in prison. 81 For a recidivist employer, who is convicted for a violation "after a first conviction" of causing the death of an employee, the OSHAct merely doubles the maximum penalties to $20,000, or one year in jail. 82 Arguably, general criminal penalties in 18 U.S.C. Sec. 3571 (c) (4) of the United States Code can apply, with maximum penalties of $250,000 for individual, or $500,000 for corporations, who willfully cause the death of an individual. 83 However, as discussed momentarily, most U.S. Attorneys have been reluctant to prosecute worker death cases, preferring instead to invest their resources in bigger headlines, such as drugs, political corruption and terrorism cases.
Section 17 has other penalties, not directly related to the death or injury of a worker. If anyone "gives advance notice of any inspection," and tips off an employer so it can cover up a possible workplace hazard, the maximum penalties, for what amounts to an obstruction of justice, are $2,000, or six months in jail. 84 Finally, making false statements, or perjury, in documents that need to be reported under the Act, such as injury reports, are punishable by a maximum penalty of $10,000, or six months in jail. 85 Historically, the maximum fines described above have rarely been applied. In 2007, the average penalty for a serious violation, where there is a substantial probability that death or serious physical harm could occur, was $906. 86 For violations that are "other than serious," the average OSHA fine was only $40.
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In death cases, the average OSHA penalty assessed in 2007 was just $2,343.
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The already low maximum penalties, particularly for the most common serious violations, are routinely adjusted downward based on an employer's size and history, often resulting in a reduction of 30-70%. 89 challenged, these reduced penalties have been abated further by another 30-50%.
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With a change in administration at OSHA after the 2008 election, the enforcement emphasis began to change, as well. In June 2010, OSHA adopted the Severe Violator Enforcement Program ("SVEP"), intended to focus enforcement efforts on significant hazards and violations, such as fall dangers, amputations dangers, combustible dust, silica exposure, excavation/trenching dangers, and shipbuilding hazards. 91 In addition, OSHA revised its penalty policies, and the factors used to adjust penalties. However, for employers with between one and 25 employees, the reduction factor is as high as 60%, even though small businesses have high injury rates. 92 Even with a new emphasis, total OSHA work site inspections have remained flat over a five-year period from 2009 to 2013, at around 39,000. 93 During the same time period, total violations actually fell almost by 10,000, including in all categories, except repeat violations. 94 OSHA claims that the number of violations has declined due to its enhanced and proactive enforcement activity, although the minimum proposed penalty for a serious violation increased only to $500 before abatements, hardly a financial incentive for an employer to provide a safe workplace. 95 The Section 17 statutory penalties, meager as they are, have only been adjusted upward one time-in 1990-since the OSHAct was passed. 96 Moreover, unlike other federal enforcement agencies, the penalties in the OSHAct have been exempt from the Federal Civil Penalties Inflation Adjustment Act. 97 Not adjusting the penalties for inflation reduces their real dollar value by around 39%. 98 The Protecting America's Workers Act ("PAWA") seeks to correct this by increasing the penalties for serious and willful violations. 99 This increase would only recalibrate the real dollar value to 1990 values. 100 Nonetheless, there must be a price point for workplace hazards that will incentivize employers to create and operate safe workplaces.
In a sliver of good news, in the Bipartisan Budget Act of 2015, Congress approved an increase in fines that OSHA and other agencies could levy pegged to the Consumer Price Index, and automatically adjusted for inflation going forward. 101 What this means is that civil penalties for serious OSHAct violations could increase to around $12,700, from the current maximum amount of $7,000.
102 Willful violations could increase to $127,000 from the current limit of $70,000. 103 The increases must still await regulatory guidance before they can be implemented, a process that may delay the increases for months. 104 Finally, the legislation provides that an agency head can reduce the penalty from the maximum amount based on certain factors, including the allconsuming loophole that the penalty would have a negative economic impact. 105 What penalty doesn't have a negative impact? By definition, any penalty naturally has some negative economic impact. However, the real question is whether these, or any penalties, will help reduce workplace injuries? While it is too soon to know the effects these long overdue increases will have on protecting workers, a study in 2015 by the Institute for Work and Health concluded that there is a strong correlation between penalties and citations and a reduced rate of workplace injuries. 106 But, at the very least, the increases may represent a small recognition by Congress that the penalty regime in federal regulatory statutes, particularly the OSHAct, is woefully inadequate as a deterrence to violators.
How about a criminal prosecution? It would be difficult to argue that the threat of meaningful jail time is not a deterrent, except to the sociopath. Yet, as already discussed, under the OSHAct, the maximum jail time for the death of a worker as a result of an employer' willful violation of workplace safety laws, is only six months. 107 Criminal deterrence should be measured in years, not months. As stated by Senator Kennedy, "[i]f you improperly import an exotic bird, you can go to jail for two years. If you deal in counterfeit money, you are looking at 20 years." 108 His point was obvious. Without a credible threat of jail, "many companies treat safety violations as another cost of doing business." 109 The criminal provisions of the OSHAct must be strengthened to protect American workers.
Currently, Section 17 (e), 29 U.S.C. Sec. 666(e), provides that a Class B misdemeanor prosecution for an OSHAct violation will occur only (1) for willful violations of worker safety regulations, and (2) that result in the death of a worker. The closest comparison to Section 17 (e) in state and federal criminal codes is involuntary manslaughter, a felony that has a wide range of sentencing alternatives, but none as low as six months for causing the death of a worker.
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Beyond the insignificant civil penalties and jail time, the statute as presently written is a failure on many levels. First, using a willful standard allows an employer to use their ignorance of the law as a defense to the element of intent, which is contrary to well established American jurisprudence that ignorance of the law is no defense. Second, changing the standard to "knowing" violations is more in line with other regulatory crimes, such as violations of environmental laws. Under this standard, a defendant need only know of facts or circumstances that are unsafe, and need not know that the unsafe conditions are a violation of a particular safety regulation or law. This also eliminates the ignorance of the law defense. Third, permitting prosecutions only where a worker has died ignores the seriousness of most other safety violations, which can result in horrific injuries and lifetime pain and suffering. Moreover, violations that endanger workers, even if no injury or death has occurred, should be criminalized in appropriate circumstances. This is a common sense and proactive approach that does not wait until a worker gets injured or dies. A criminal worker endangerment provision would also have a strong deterrent effect in incidents where an employer is aware of unsafe work conditions, which have not yet injured or killed a worker. Fourth, classifying worker safety crimes involving the death of a worker as only a misdemeanor, all but guarantees that a prosecutor will not waste their limited resources for crimes that Congress has reserved for the most egregious 108 felonies. Finally, criminal prosecutions have to be expanded to include supervisors, and not just the "employer." Supervisors have the authority to direct the employees, and can place them in harm's way. Importantly, putting supervisors at risk for criminal prosecutions might also have the added benefit of creating an important layer of whistleblowers with direct knowledge of an employer's internal polices and decisions that create the unsafe workplace in the first place.
Given this list of inherent structural flaws in the OSHAct's criminal regime, it is clear that OSHA has been severely constrained in its ability to keep workers safe through the threat of criminal prosecutions. According to the Department of Labor, between 1970 and 2008, there were 341,000 workplace fatalities.
111 Yet, during this same time period, there were only 68 prosecutions, resulting in a total of 42 months in jail.
112 From 2010 through 2013, despite a more robust OSHA, there were only 40 referrals for criminal prosecution, and only three referrals in 2013. 113 And, most referrals are declined for prosecution. 114 During this same time period, nearly 20,000 workers were killed on the job.
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In the end, prosecuting regulatory crimes that result in death, has not been a priority for any Department of Justice or U.S. Attorney's office. Worker death cases are simply not headline grabbers that can help catapult an ambitious U.S. Attorney to political fame and glory, or to riches in private practice as a defender of prominent white-collar criminals. Nonetheless, in December 2015, the U.S. Departments of Labor and Justice entered into a Memorandum of Understanding ("MOU") "to provide for coordination of matters pertaining to worker safety that could lead to criminal prosecutions by DOJ."
116 On its face, the MOU looks like a meaningful change in prosecutorial emphasis. However, it did not change any statutory enforcement provisions, commit to prosecute any cases, or add any new resources. Instead, it merely promised to share information, cooperate and coordinate between the Departments. Indeed, it 111 18 U.S.C. § 1112 (2008 Other regulatory statutes have stronger criminal provisions. Environmental laws, for example, have meaningful criminal penalties, and nearly every federal and state prosecutor's office has an environmental specialist tasked with investigating and prosecuting environmental crimes. 118 The Clean Water Act ("CWA") makes it a crime to negligently discharge a pollutant into a water system of the United States without a permit, or in violation of a permit, punishable by one year in prison.
119 Knowing violations are punishable by three years in jail, and fines up to $100,000 per day. 120 The CWA has many other provisions that criminalize conduct, including a "knowing endangerment" crime, which has been used to protect workers from their employer's crimes to the environment. 121 Knowing endangerment makes it a crime if an individual or a corporation "knew at the time that such acts put another in imminent danger of death or serious bodily injury."
122 Conviction of this crime under the CWA carries with it a 15 year prison sentence, and a $1,000,000 fine for a corporation. 123 While not intended exclusively as a worker safety law, some federal prosecutors have used these "knowing endangerment" crimes under environmental laws, such as the CWA and the Resource Conservation and Recovery Act of 1976, to protect workers from life threatening environmental conditions created by their employers, and that the OSHAct is unable to do.
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There is a legitimate debate that these criminal laws are not being utilized enough as a deterrent against environmental crimes, and that DOJ resources focus more on fighting terrorism and drugs. In a battle of numbers, the Environmental Protection Agency reported that in Fiscal Year 2013 it assessed more than $1.5 billion in criminal fines and restitution, and charged 281 117 U.S. Dep't of Labor and U.S. Dep defendants, resulting in 161 years of incarceration. 125 Critics claimed these victories came from a relatively few big name prosecutions. 126 Nonetheless, the obvious point is that the OSHAct does not even have meaningful criminal laws on the books in the event that enforcement priorities begin to recalibrate. More galling, is that there is not even a "knowing endangerment" crime in America's worker safety statute. Protection for workers in that area must come from environmental laws, and increasingly from state prosecutions.
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Prosecuting worker safety crimes under other statutes, rare as they are, merely underscore the toothlessness of the OSHAct's enforcement provisions. Nonetheless, there is one notable prosecution that may send a strong message of deterrence.
On April 5, 2010, at 3:02 p.m., an explosion erupted at the Upper Big Branch Mine ("UBB") near Montcoal in Raleigh County West Virginia.
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Fueled by high levels of coal dust, methane gas exploded in a fireball deep inside the UBB mine, and roared through more than two miles of underground tunnels.
129 Twenty-nine miners were killed. 130 The UBB mine was owned by the Massey Energy Company, which was the fourth largest coal producer in the United States. 131 At the time of the explosion, Massey's CEO was Don Blankenship, a tall and physically imposing figure, with dark brooding features. 132 Blankenship rose from poverty in West Virginia to become a powerful and feared coal baron. 133 He used the courts and politicians to shield Massey, and himself, from accountability, while becoming the largest coal producer in Central Appalachia. 134 As an example of Blankenship's influence, he contributed $3 million to defeat an incumbent justice on West Virginia's Supreme Court, at a time that Massey was appealing a $50 million civil 125 judgment. 135 Predictably, the court overturned the judgment. The deciding votes were provided by the newly elected Justice Brent Benjamin, who Blankenship helped elect, as well as the Chief Justice.
136 Four months earlier, Blankenship and the Chief Justice were reportedly seen vacationing together in the French Riviera. 137 In June 2009, the United States Supreme Court reversed the decision based on the undue influence that Blankenship had on Justice Benjamin's campaign for the West Virginia Supreme Court, at a time when Massey had a pending case before it. 138 The U.S. Supreme Court concluded, "that Blankenship's campaign efforts had a significant and disproportionate influence in placing Justice Benjamin on the case."
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Because of Blankenship's outsized influence, no one believed that he or Massey would be held accountable for the deaths of the 29 miners. Only two years before the explosion at UBB, federal prosecutors refused to bring charges against Blankenship for an explosion at another Massey owned mine, which killed two miners there. 140 But, shortly after the UBB explosion, President Obama appointed Booth Goodwin to become the new U.S. Attorney for the Southern District of West Virginia.
141 While other investigations into the UBB disaster continued, including Congressional hearings where mine safety reforms were blocked by House Republicans, Goodwin's office methodically began to build its case against Massey and Blankenship. 142 The investigation went forward despite a public relations campaign mounted by Massey in the immediate aftermath of the explosion, which warned against a "rush to judgment," and a statement by Blankenship around the time of the funerals that, "any suspicion that the mine was improperly operated or illegally operated or anything like that would be unfounded." 143 investigators' questions. 144 Two months later, Massey's security chief was charged with lying to investigators, and trying to destroy evidence. 145 He was convicted and sentenced to prison. 146 The following year, in February 2012, the UBB mine superintendent was charged by Goodwin's office with conspiracy to violate mine safety laws. 147 The superintendent pled guilty and spent 21 months in jail. 148 In the meantime, West Virginia legislators passed a mine safety reform bill, which was greatly watered downed by industry lobbyists and prominently included a drug testing provision of miners-even though there was no connection between drug use and the UBB explosion.
149 Still, the investigation continued. The big break came when Goodwin's office announced that a longtime Massey official, David Hughart, would plead guilty to a conspiracy to violate mine safety laws and cooperate with the criminal investigation. 150 In entering his plea, Hughart alleged that Blankenship was part of the conspiracy. 151 Hughart was sentenced to 42 months in prison. 152 The noose around Blankenship was getting tighter. standards, and estimates of the fines for these violations. 155 In the first six months of 2009, the reports that Blankenship received showed that the UBB mines were cited for approximately 596 violations of mine safety laws, mostly related to the accumulation of combustible coal dust that eventually ignited in a fireball. 156 A major cause of the accumulated dust was that Blankenship deliberately understaffed UBB with too few miners dedicated to "non-coal production time," which is necessary to make sure that the safety laws are being followed.
157 During this same time period, Blankenship demanded and received production reports that detailed an reasons for delays every thirty minutes, even when he was at his home on evenings and weekends. 158 The indictment revealed Blankenship's micro management of the UBB mine, down to how many miners were hired.
159 Blankenship, the indictment charged, pressured managers to cut the number of miners assigned to critical safety-law compliance jobs, including those jobs required to properly ventilate and clean up accumulated coal dust. 160 He threatened the jobs of mine managers over safety compliance, and tied their compensation to the routine violation of safety laws. 161 Obsessed with coal production and profit over safety, the indictment charged Blankenship with instructing coal managers to "run some coal," and that "we'll worry about ventilation and other issues at an appropriate time. Now is not the time." 162 In announcing the indictment, Goodwin took note to say that a conviction carried a maximum prison time of 31 years. 163 In response, Blankenship attacked the indictment as "political," while his lawyer asserted that Blankenship was "a tireless advocate for mine safety." 164 Blankenship retired from Massey in December 2010, in a deal that provided him with $12 million in cash. 165 The following month, Alpha Natural Resources, Inc. announced that it would purchase Massey for over $7 155 Id. at 9. 156 Insurance, a Secretary and a Chevy, CBS MONEY WATCH (Dec. 9, 2010, 10:00 AM), http://www.cbsnews.com/news/massey-ceo-don-blankenships-retirement-package-12m-in-cash-healthinsurance-a-secretary-and-a-chevy.
billion. 166 In a prepared statement after the indictment, Alpha took pains to note that Blankenship left Massey before the acquisition, and that he "was never an employee of Alpha Natural Resources." 167 A Superseding Indictment was filed on March 10, 2015, that consolidated some of the conspiracy allegations. 168 Blankenship's lawyers filed numerous motions, including a Motion to Dismiss for Selective and Vindictive Prosecution. Blankenship claimed that he was being prosecuted in violation of his First Amendment rights only after he released a documentary film entitled, "Upper Big BranchNever Again," a piece of YouTube propaganda which blamed regulators for the explosion, and that the film inflamed the "West Virginia Democratic Establishment," including Senator Joe Manchin, as well as union leaders. 169 U.S. District Judge Irene Berger denied Blankenship's motion. 170 She also denied his motion to disqualify Judge Berger, " 172 This claim came from the same man who the United States Supreme Court held exerted an "exceptional case" of influence, and which created a "probability of bias" that required Justice Benjamin's recusal. 173 Judge Berger denied this motion, as well, and set the case for trial in October 2015. 174 In a not entirely coincidental matter, in April 2015, the Department of Labor reported that black lung disease has killed more than 70,000 miners between 1970 and 2013, while permanently disabling many thousands more. 175 Black lung was supposed to have been eradicated in 1969 with safety reforms, 166 Hunt, supra note 153. 167 Mandi Cardosi, Don Blankenship, Former Massey Energy CEO, was Indicted in Federal Grand Jury including by regulations on coal dust control and ventilation. 176 At the same time, the Mine Safety and Health Administration reported that miner deaths increased in 2014, totaling 44, while a record low of 16 deaths were reported in coal mines. 177 A couple of thoughts on these facts. Blankenship and Massey were certainly not responsible for all of the black lung deaths in this time period. But, it is just as certain, that at Massey plants, including where the indictment alleges among other things, a criminal disregard for coal dust and ventilations regulations, many miners there developed black lung. And, it is likely that many more miners died at UBB mines under Blankenship's reign from the disregard of safety laws, than only the 29 miners killed in the UBB explosion. And, finally, the decline in coal miner deaths in 2014 just may have had something to do with Booth Goodwin's four-year investigation, and prosecution of Massey officials, leading up to Blankenship's indictment.
In the end, Don Blankenship finally stood trial. At the Robert C. Byrd United States Courthouse in Charleston, West Virginia, jury selection began on October 1, 2015. According to court transcripts, 88 citizens living within the 20 counties that make up the Southern District of West Virginia were summoned for jury duty. After the first day of jury selection, 42 potential jurors were dismissed, whittled down through voire dire examination by Judge Berger, and from answers on questionnaires originally mailed to over 300 potential jurors in the district. Potential jurors were excused for cause, including one who worried that Blankenship might be a "scapegoat," while another said that Blankenship was "a horrible person with questionable morals and no work ethics." 178 Jury selection lasted four days before 12 jurors and alternates were finally seated. The evidentiary portion of the trial lasted 23 days. 179 The government called 28 witnesses, including miners and UBB officials who testified that safety violations were a known and accepted way of doing business. 180 There were more than 500 exhibits introduced into evidence. 181 The defense rested without calling a single witness, including Don Blankenship.
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The jury deliberated for parts of ten days, despite defense motions for a mistrial. 183 On December 3, more than five years after the UBB explosion, the jury convicted Blankenship of criminal conspiracy to willfully violate federal mine safety standards, convinced beyond a reasonable doubt that he ruthlessly demanded that miners produce as much coal as possible and without regard to their safety. 184 He was acquitted on the lesser charges of securities fraud and making false statements to investigators. 185 While Booth Goodwin and his team achieved a conviction on the most important count in the indictment in terms of the safety of miners at UBB and elsewhere, the crimes of securities fraud and lying to investigators involved more jail time-possibly 30 years in prison 186 -than knowingly violating thousands of safety rules at UBB which finally exploded in a fireball killing 29 miners. In a final insult to the families of the dead miners, the count of conspiracy to willfully violate federal mine safety standards is only a misdemeanor with a maximum one-year prison sentence, and a $250,000 fine. 187 In the criminal justice system, jurors are not told by the court during deliberations what the penalty is for a conviction of any count. 188 Jurors decide guilt or innocence based on the evidence while Congress decides the penalty. According to the wisdom of Congress, known violations of mine safety laws that resulted in the deaths of one or 29 miners is punishable only up to oneyear in prison.
Blankenship's lawyers immediately filed an appeal claiming that the trial was "full of errors," and the lead lawyer boldly declared that he was "as confident as I've ever been" that the verdict would be thrown out by the Court of Appeals. 189 In an interview after the trial, one of the jurors expressed 181 Id. frustration at learning that Blankenship was only facing a possible one-year sentence. 190 Bill Rose, who drove 118 miles each day to the courthouse said, "I wish we could have got more, you know-because I know-I assume since the other ones were felonies-he would ultimately get more fines or jail time, but that's not how it went down." 191 In the immediate aftermath of the verdict, the fault lines cleaved along the issue of the need for more oversight and regulation, and stronger criminal penalties. 192 Leading the charge against the prosecution, The Wall Street Journal naturally trotted out its favorite bogeyman and wrote that turning an industrial accident into a crime was yet another example of an "Obama-era" prosecution. 193 The WSJ declared victory for the defense as Blankenship avoided the prospect of more serious jail time, and audaciously asserted that "Massey had paid dearly" in the millions of dollars that it paid in fines and settlements, while giving short shrift to the suffering of the 29 families and the Big Branch community.
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In the meantime, Blankenship sought and received permission from the court to leave the Charleston jurisdiction for the Christmas holidays in 2015 to travel back to his new home in Las Vegas. 199 For the families of the dead miners, and other miners hoping for an effective deterrent to safety violators, all they received was a lump of coal.
